Nowadays, merger control predominantly relies upon a strict analysis of the effects from merger and acquisitions on effective competition. However, there is scope for so-called public interest considerations in several European merger control regimes and recently a number of European politicians have called for more elbowroom for non-competition-oriented interventions into merger control. For instance, they did so in the context of the prohibition of the Siemens-Alstommerger and the upcoming industrial policy discussion about European Champions.
Since the social welfare effects of competitive markets present an important public interest in itself, additional public interest considerations justifying an intervention need to be non-market in the sense that these goals stand in conflict with competition. However, a trade-off between effective competition and public interest, i.e. public interests that are better served through market power then through effective competition, is a rare phenomenon. This paper gives an overview of public interest considerations in the merger policy of European Union member states and analyzes four jurisdictions in more detail. We find that the institutional designs how public interests considerations are included in the merger control regimes lack focus on non-market public interest considerations across the analyzed jurisdictions. Furthermore, there are relevant shortcomings regarding transparency and legal certainty. Moreover, our ex-pots analysis shows that the empirical record of past public interest-motivated interventions is questionable with only few interventions yielding the desired effects. Therefore, we suggest revising the public interest regulations in the respective merger control regulations by narrowing their focus to real # Professor of Economic Theory, Institute of Economics, Institute of Media and Mobile Communication, Ilmenau University of Technology, Germany, Email: oliver.budzinski@tu-ilmenau.de.
Introduction
Protecting and safeguarding market competition as the principal coordination mechanism of supply and demand serves the public interest. Coordinating economic activities through competitive markets provides a superior solution to the fundamental problem of scarcity than any other mechanisms known so far. 1 Consequently, market competition generates more social welfare than any alternative coordination mechanism. Notwithstanding, there may be additional public interests that may stand in conflict with market competition. Some of them may require additional policy tools adjusting market results according to these goals, like for instance in the case of income redistribution through taxes and social services. In these cases, having effectively competitive markets as a starting point is still beneficial for public interest. In rare cases, however, a social goal may be better achieved through the natural opposite of competition, i.e. through market power, than through competition. We will call such goals non-market public interest. If there is a trade-off between effective competition and public interest (i.e. public interests that are better served through market power then through effective competition), then a democratic society must be allowed to value the conflicting goal higher than the welfare effects of effective competition (in this special area), given the decision process is made under awareness of the welfare costs of pursuing the conflicting public interest. Therefore, it cannot be denied that there may be scope for correcting purely competition-based decisions on non-market public interest grounds.
Note, however, that in the real world, vested interests may hide behind ostensible 1 The theories of market failure do stand in contrast to this general wisdom. The term market "failure", for instance through serious externalities or massive and strategically-exploitable asymmetric information, is somewhat misleading since it "only" implies that markets do not achieve the perfect level of social welfare all alone. Intelligent institutions (as rules of the game) and smart interventions may improve social welfare in these cases. Notwithstanding, the market does not "fail"; it still produces superior results to alternative coordination mechanisms. Note also that only ingeniously-designed interventions may improve welfare here; real-world interventions, distorted by imperfect political and administrative processes and influenced by lobbyism, may actually perform worse than the imperfect market. Thus, the theories of market failure are rather theories of market imperfections and do not represent cases where less competition serves the public interest better than more competition. This is even true for the extreme case of positive externalities called public goods in economics. The rare cases where users of a non-rival good cannot be excluded from consumption because of inherent goods characteristics imply the necessity for the public to enforce payment of users in order to avoid widespread free rider problems -but notwithstanding a competitive market still serves welfare better than a monopoly or bureaucratic administration. public interests in order to protect and/or create non-competitive rents -at the expense of society. In an imperfect world, the identification problem of real public interest versus ostensible public interest is likely to be considerable given the imperfections of political and administrative processes and the power of lobbyism.
Merger control represents a particular relevant field of competition policy where these types of public interest considerations play a role. Competition authorities analyse mergers and acquisitions with respect to their effects on competition. The goal of merger control is to protect competition through blocking combinations of companies that substantially or significantly lessen competition in the affected markets. However, in exceptional cases, non-market public interest considerations may justify to allow for anticompetitive concentration if two conditions are fulfilled: (i) the non-market public interests outweigh the public interest of having competitive markets and (ii) the anticompetitive merger is instrumental for achieving the respective non-market public interest goal. While the public interest-based clearance of an anticompetitive concentration (i.e. a merger or an acquisition that was blocked by the antitrust authority because it lessens/impedes competition) is the dominant case, it is also conceivable that a procompetitive merger gets challenged on non-market public interest grounds. Here, antitrust authorities would allow the merger because of a lack of significant anticompetitive effects and/or considerable efficiency advantages, whereas non-market public interest considerations advocate blocking the merger. 2
The topic of public interest considerations in merger control recently received renewed attention in the context of the European's Commission decision to block the merger between Siemens and Alstom (European Commission 2019). Politicians from the home countries of the two companies cried out and eventually a "Franco- Wettbewerbsbeschränkungen; GWB), and the French Code de Commerce. Public interest aspects in merger control regimes include securing jobs, supplying goods such as energy and medical care, or preserving the free press. Obviously, however, some of these public interest considerations clearly do not match our definition of non-market public, as they do not trade-off with effective competition.
This contribution aims to give an overview on public interest considerations in European merger control regimes by taking a deeper look into German merger control, where the Federal Minister of Economic Affairs may allow a merger deemed to be anticompetitive by the Federal Cartel Office (FCO) on public interest grounds (so-called ministerial approval; "Ministererlaubnis"). We answer the research questions (i) whether the public interests stipulated in the respective competition laws are non-market in nature, and (ii) if, in anecdotally chosen cases, the respective permitted anticompetitive mergers were instrumental to achieve the stated nonmarket public interest goals. For the German case study, we (iii) provide an overview whether the postulated public interest goals have ex-post been promoted by the past case of ministerial exemptions. We conclude that the ways public interests are currently included in merger control regime in Europe are deficient, in particular because they are not restricted to non-market public interests and the institutional design offers ample scope for political and lobbyistic influence, pretending to follow public interest when actually vested interests are pursued.
Public Interest Considerations in Merger Control
In the European Union, merger control takes place on the European level (based upon EU law with the European Commission as the competition authority) as well as on the member state level (based upon national law enforced by national com-petition laws). Additionally, member states can also directly apply European law. 3 Under strict conditions, member states have the possibility to consider public interests when applying EU law by the provisions of Article 21 EUMR. Public security, plurality of the media and prudential rules are seen as prima facie legitimate to constitute exceptions for the otherwise exclusive consideration of competitive aspects, whereas the European Commission (EC) may decide case-by-case if other public interest aspects can ex-ante be applied in a given merger case (OECD 2016b: 6).
The different member states of the EU design their merger control regimes individually and can therefore decide whether they include public interest considerations or not. If they do, they can shape their regulations differently, e.g. in terms of sectors covered, consequences of a successful application of public interest considerations in a merger case, or the decisive body that is allowed to clear or prohibit a merger based on public interests. Table 1 gives an overview of the 28 EU member states and the different ways of including public interest considerations into their merger control. Shown are all states in which the respective public interest aspects are actually included in competition law -besides that, there are several states that include public interest considerations on single case level, which have no explicit legal basis. That makes a deeper investigation of the instruments and the reasons behind the usage difficult and, in tendency, inaccurate. Thus, they are not included in table 1 and will not be analysed in this paper. For a deeper analysis, we choose four European countries where public interest considerations are included in the respective competition law. We describe public interest aspects in the Austrian, German, French and UK Merger control. To ensure comparability of our analysis, we examine the different merger control regimes under the same comparative values: (i) we first check if the respective regime stipulates truly non-market public interests following our definition in the introduction.
Secondly (ii), we analyse the instruments with regard to their transparency and the legal certainty for all parties involved. In a third and fourth step, we (iii) look into the frequency of the actual usage of the instruments and (iv) evaluate anecdotally if the decisions to allow anticompetitive concentration actually promoted public in-terest. In this step, we analyse if the anticompetitive merger was instrumental to reach the respective non-market public interest goals. The last step (v) is a final evaluation of the respective instrument in terms of asking if it is, in its current form, suitable to include important non-market aspects into merger control decisions.
Public Interest Considerations in Austrian Merger Control
In Austrian merger legislation, public interests have to be taken into account regarding media mergers. Besides anticompetitive effects, media mergers can also have negative effects in terms of decreasing media plurality and increasing media bias. If a merger between media companies is likely to decrease media plurality, it is to be prohibited ( §13 KartG). Media plurality is defined by the Austrian competition law as "a variety of independent media companies, which are not related to each other within the meaning of §7 KartG and by which a media coverage of different opinions is ensured" ( §13 (2) KartG). Hence, media plurality is not only about a wide variety of titles; instead, independent coverage has to be ensured through a respective ownership structure (Bundeskanzleramt 2019) . Higher concentration in this market, therefore, can be seen as a threat to media plurality -which shows that protection of competition and public interest considerations are not mutually exclusive here, but act in the same direction.
Besides the application of public interests in media mergers there is another particularity in Austrian merger control: the so-called "Bundeskartellanwalt" (Federal Cartel Prosecutor, FCP), whose role was implemented in Austrian merger control in 2002 (Beirat für Wirtschafts-und Sozialfragen 2010). His main task is "the representation of public interests in matters of competition law at the Higher Regional
Court of Vienna as a cartel court" ( §75 KartG). What constitutes public interests in the context of this law, however, is not defined in detail. The FCP can file an application for the opening of a case. Furthermore, he can be a party to antitrust proceedings in which he is not an applicant (Bundesministerium Verfassung, Reformen, Deregulierung und Justiz 2019).
An evaluation of the two particularities of the Austrian merger control regime regarding our five criteria yields the following insights:
(i) Non-Market Public Interests:
The analysis of the Austrian merger control needs to be divided into its two different parts: the special regulation of media mergers and the institution FCP. Media plurality, minimization of media bias, and independent media coverage could be seen as non-market public interest reasons for otherwise anticompetitive mergers if market-powerful media companies experience less incentives to bias news than media firms facing intensive competition (Mullainathan & Shleifer 2005 There may be a case for a stricter competition policy towards media markets than towards other markets. However, this would be part of the competition rules and their regular enforcement.
(ii) Transparency:
The regulation of media mergers included in Austrian competition law and the proceedings in such cases seem to be relatively transparent, whereas the tasks of the FCP are less clear and considerably open for interpretation by the respective individual prosecutor. This may be due to the fact that the "public interests" he shall represent in front of the Higher Regional Court of Vienna are not defined by law and, thus, may be interpreted in a broad way.
Historically, the FCP was set up to give politicians the opportunity to intervene in antitrust proceedings. In this way the institution FCP potentially strengthens the transparency of antitrust proceedings and the independence of the Austrian competition agency (Beirat für Wirtschafts-und Sozialfragen 2010). Nevertheless, due to the considerable scope for interpretation of public interest, it depends on the individual acting as the FCP whether it weakens or even strengthens the protection of competition.
According to his activity reports of the last years, the current FCP, Alfred
Mair, seems to interpret his tasks mostly as the protection of consumer welfare -which can clearly be seen as a public interest in general, but, at the same time, is also the goal of competition policy itself (i.e. achieving social welfare through consumer welfare). As such, it represents no additional and no non-market public interest. The activity reports show a variety of interferences of the FCP in several merger cases -in the media sector and others.
However, we did not find any case, where the FCP intervened because of truly non-market aspects; he expressed himself in several proceedings as a representative of the public interest by means of corresponding statements (Mair & Stifter 2015 Mair et al. 2017) . How exactly that was done and the specific public interest reasons of his interventions are not described in the activity reports. Altogether, the institution FCP lacks transparency, not just in terms of the reasons to intervene, but also in terms of actual tasks - 
Public Interest Considerations in French Merger Control
The As the analysis of the other merger control regimes in the following reveals, this type of abuse is far more common and more damaging than to restrict public interest to the protection of competition. The specifications for the procedure are regulated in terms which increase transparency and legal certainty for all parties potentially involved. Nevertheless, the instrument was used rarely so far, thus, experience is small.
(iii) Usage:
The minister's right to re-examine a merger decision of the FCA was imple- there is no discernible conflict between the objective of preserving jobs and the objective of protecting competition. Therefore, the anticompetitive merger (now without remedies) is not likely to help achieving the goal of job preservation.
(v) Overall Evaluation:
The fact that the "evocation" power of the French Minister of Economic Affairs is not based on clearly defined public interest reasons that cannot be (better) reached through competitive markets and the rare usage of the instrument overall indicate that there is in fact no real need for it in the merger control regime -at least in the current form, which only covers economic aspects. Even after the first case of this kind in the last year, it is unclear if the instrument will be used more regularly now for instance due to the additional costs of a "Phase III" investigation.
Public Interest Considerations in UK Merger Control
Public Enterprise Act after the order to do so is approved by the two Houses of Parliament (as it happened in 2008, during the financial crisis, with the reason regarding financial stability). In so-called special public interest cases (c), mergers that do not meet the common thresholds for merger investigations may still be investigated solely on public interest grounds. These special ruling applies to mergers involving government contractors holding confidential information regarding the country's defence and certain mergers in the media sector (Chisholm & Jung 2014; Cleary Gottlieb 2018; Mor 2018) .
The proceedings of a public interest merger case are not strictly and transparently divided into a "competition-analysis part" and a "further public interests part". If The results of our analysis based on the mentioned five questions are as follows:
The potential public interest aspects justifying interventions of politics are mostly not non-market and could potentially be achieved (better) through competitive markets. Only a potential threat to national security could justify an intervention of the Government on grounds of real public interests. Financial stability represents a more controversial case. In the short-run, bank mergers may be necessary to safeguard financial stability during a financial crisis, whereas, in the long-run, increased market concentration in the financial sector also increases the vulnerability of the system to future crisis (inter alia, Akins et al. 2016; Noman et al. 2017; Goetz 2018; Kim 2018) .
The rules regarding public interest implementation in this respective merger control are transparent and the proceedings are predefined. Nevertheless, due to the unclear potential reasons and the possibility to include new public interest reasons at any time, the overall assessment of the transparency and legal certainty through the procedure is rather negative. The possibility of exploitation of the instrument by companies seems to exist.
The possibility of including public interest considerations into UK merger control cases was used regularly in the past. There were three cases of media mergers (the 2007 BSkyB/ITV case, the 2010 News Corporation/BSkyB case, and the 2017 Hytera/Sepura case), and one merger case that has been assessed for its potential impact on financial stability. The Lloyds-TSB/HBOS merger was also the reason to include the public interest of stability of the UK financial system in law during the 2008 financial crisis (Smith 2008 (iv) Success/Instrumentality:
All of the merger cases in the financial and the media sector raised controversial discussions on their actual positive effects on public interests afterwards (Graham 2013 , BBC 2018 . As mentioned above, the issues are either controversial or do not represent non-market public interests according to our definition. Therefore, we conclude that in fact real public interest was not protected in these cases. Without an in-depth ex-post evaluation of the other cases in the defence sector and their results, a clear statement on the actual protection of public interests in these cases is difficult to derive. Nevertheless, in these cases actual public interests, which potentially stood in conflict with the goal of protecting market competition, were taken into account and could at least potentially have overweighed the public interest of safeguarding competition.
Since there is only one actual public interest aspect included in UK merger control -national security -the overall assessment of the instrument in its current form is rather negative. As in the other merger control regimes, the reasons justifying political intervention in merger cases because of potentially threatened public interests should be revised in terms of including only public interests that cannot be achieved through competition. The development of the UK merger rules concerning cases that potentially hold a threat to national security can be evaluated as positive.
The Special Case of "Ministererlaubnis" in German Merger Control
As a case study for an ex-post analysis of the actual effects of public interest considerations in merger control, we utilize the example of German merger control and the so-called ministerial approval or "Ministererlaubnis". In German merger control, competition and market analysis are meant to be strictly separated from further The MC is an independent advisory body that provides statutory (e.g., sector inquiries) and special opinions (e.g., prior to a ministerial approval) on competition policy, competition law and regulation issues and advises the government and other legislatures in these areas (Monopolkommission 2019). my ( §42 (1) GWB). In order to safeguard and support the public interest reasons, remedies may be combined with the permission ( §42 (2) GWB). Overall, the decision of the Federal Minister of Economic Affairs is solely based on the three mentioned aspects and explicitly not a repeal of the decision of the FCO.
Since its implementation in the early 1970s, 23 applications for a ministerial approval were submitted to the Federal Ministry of Economic Affairs. Nine of them were granted (with or without conditions), six were rejected, seven were withdrawn by the companies during the procedure, and one is still waiting for its decision at the time of writing (Budzinski & Stöhr 2019a) . Applications were made by companies from different sectors, like energy, media, engineering, and hospitals (BMWi 2016a). Some "trends" are visible: from four applications in the energy sector, three were granted (all against the recommendation of the MC); in the sector of agricultural production, all three applications were rejected (in line with the recommendations of the MC); and in the automotive sector, both applications were withdrawn, presumably because of low prospects of success. An overall remarkable aspect is that the Federal Minister decided against the explicit recommendation of the MC in some of the approval cases -but in none of the rejection cases. The members of the MC recommended a ministerial approval only four times, whereas the Federal Minister decided more than twice as many cases in favour of the companies. This may indicate how the instrument can be (ab)used to enforce particular vested/political interests.
The pros and especially the cons of this instrument have been subject to controversial academic discussion (inter alia, Lenel 1972; Gröner & Köhler 1979; Krakowski 1989; Roth & Voigtländer 2002; Deutscher Bundestag 2016; Bien 2016; Podszun 2016 Podszun , 2017 Pomana & Nahrmann 2016; Budzinski & Stöhr 2019b ). add to this discussion by analysing the actual effects of the nine cases where the ministerial approval was granted and by evaluating ex-post whether the goals for the approvals were actually achieved. Table 2 presents an overview on the approved cases, including the recommendation of the MC and the reasons that caused the approval (with or without conditions) by the Federal Minister. Sources: BMWi 1974 , 1976 , 1977 , 1979 , 1981 , 2009 , 2016b The overview also shows that some "groups" of reasons are more successful in terms of receiving an approval than others. Interestingly, these are mostly reasons that are formulated in a rather vague way and, thus, tend to be challenging in expost analysis. This may be due to the characteristics of public interest considerations in general or deliberately designed in order to make accountability for decisions more difficult. Nevertheless, the ex-post effects analysis shows mostly negative results, i.e. the ministerial approvals rarely achieved its own goals (only in one case completely; see table 3 ). This is particularly true for "public interest" considerations mixing in economic-and competition-related aspects, whereas the picture looks somewhat more positive for cases of truly non-market public interest reasoning. Table 3 gives an overview of the cases and states if the expected public interest effects of the anticompetitive merger actually occurred and if, in fact, they were accomplished through the respective merger. For that, we combine the three cases in the energy sector, where nearly the same reasoning was used in the single cases and only one particular market is relevant for the ex-post analysis. Security of jobs in terms of quantity is often used as a public interest concern.
However, as mentioned before, empirical evidence shows that mergers lead to overall less jobs and negative labour market effects (see references in section 2.2),
whereas competition has a positive impact on the development of employment.
Our analysis also shows that this is true for the respective ministerial approval cases -there are slight indications for positive effects of mergers on workplace security in only one case. In the case Edeka/Kaiser's Tengelmann, the (very specifically defined)
"quality" of jobs was formally kept but only through special conditions coming with the approval. The merger itself has had negative effects on the overall job situation -jobs were already cut shortly after the ministerial approval.
The security of reasonable-priced energy supply was used as a potential positive effect of the three merger cases in the energy sector. By comparing energy price developments in different European countries and checking for potential blackouts we come to the conclusion, that there were no such blackouts and the development of energy pricing in Germany was not particularly positive in terms of price decreases or lower price increases compared to neighboring countries.
Only the hospital case can be seen as a success in terms of reaching public interest goals through an anticompetitive merger. 7 In all other cases, the occurrence of the positive effects that were the reasons for the approvals cannot be verified ex-post. 7 This specific hospital merger was necessary to preserve the status as a university hospital, and, therefore, the education of young doctors in the region as well as the existence of the unique research area "Community Medicine". In Germany, there are specific regulations and requirements Our case study shows that even in such an established public interest legislation, where competition-related and non-competition aspects are strictly separated and the instrument is implemented in competition law, positive public interest effects occur only in few cases and are in even fewer cases the result of the approved anticompetitive merger. Therefore, we conclude that the instrument of a ministerial approval in its current form does not represent a beneficial part of the German competition policy -and should definitely not be extended to the European level.
Our ex-post analysis shows that the instrument does not fulfil its duties -in most cases, the predicted positive public interest effects potentially coming from the merger were not capable of outweighing the negative effects on competition.
Thus, the instrument must undergo significant reforms (if it is not abolished altogether). There are several possibilities for these reforms: e.g. changing the possible reasons for an approval to strictly non-market public interests, or changing the decision body (Budzinski & Stöhr 2019b ). Without such a reform, the instrument cannot be seen as a positive example for including public interest considerations into competition policy. Table 4 gives an overview of the results of our analysis (in addition to table 3). The overall evaluation of the differently designed instruments in all four jurisdictions tends to be rather negative -especially because of the potential public interests that may justify an intervention. These reasons are predominantly not non-market goals in a strict sense, which cannot be reached through competition but for which competition represents a potential impediment (trade-off between effective competition and public interest).
Concluding Remarks: Economic Justification of Public Interest Considerations in Merger Control?
for university hospitals: in order to ensure the quality of the education of young doctors, university hospitals must minimum thresholds of case numbers of specific treatments (in particular types of surgery). Only due to the merger (increasing the number of beds and treatments), the university hospital of Greifswald could maintain meeting these thresholds in the face of a shrinking population. gimes and cases includes checks whether the market power resulting from the permitted anticompetitive mergers is instrumental to achieve the stated public interest goals. Given these results, it is not surprising that the empirical record of past public interest interventions into merger control is mixed at best from an ex-post perspective, which represents the answer to our second research question. For Germany, where we have the largest data-set of respective interventions, the desired public interest effects were (probably) achieved only in a minority of cases and in even fewer cases the market power of the allowed anticompetitive merger was instrumental in achieving the desired public interests. And there is no indication that the records for other regimes are likely to look any better. Thus, altogether, the public interest considerations in the current regimes are deficient and contribute neither to welfare nor to the interests of the public. Calls for extending provisions like these either in scope (even broader) or to the European level -like from the French-German manifesto -cannot be supported by academic analysis. It must be expected to be detrimental to social welfare without serving any real public interest. Only vested interests and the forces of lobbyism are likely to benefit from such a reform.
Quite in contrast to the calls for an extension, a beneficial reform must narrow and focus the scope for public interest considerations and provide institutional checks and balances against abuses. First and foremost, only non-market public interest can provide a ground for overriding competition-focused merger control decisions.
In order to safeguard this, we propose a four-step test (Budzinski & Stöhr 2019b ):
a. Identification of a social goal that is demonstrably in the interest of the general public.
b. Evidence of a trade-off between this public goal and effective competition.
c. Proof that this goal is better achieved by market power than by the protection of the competition process.
d. Balancing the welfare costs of the considerable weakening of effective competition with the benefits of better fulfilment of the social goal, including proof that no alternative, "milder" instruments exist that would enable an equivalent achievement of the social goal.
The enforcement of this test must be given in the hands of an independent decision-making body like a law court. In order to maintain transparency and in order to protect the competition authority from political pressure, it should be strictly separated from the competition policy analysis and decision. If a competent au-thority (for instance, a government unit or a specialised authority) wants to get a merger control decision overruled on public interest grounds, it needs to seek permission of an anticompetitive merger or prohibition of a procompetitive merger in front of the court. The burden of proof with respect to all four steps must be allocated to the party seeking the overturning of the merger control decision on public interests grounds (Budzinski & Stöhr 2019b ).
In competition. An introduction of such "fake" public interest considerations into European competition law would be the wrong way for the new Commission to start into their legislation period.
